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The Dilemma of Large Gifts

Individuals who want to make significant gifts can 

be concerned about making a mistake. Even when 

gifts make financial sense, donors sometimes worry 

about what could possibly go wrong. They know 

 that once the gift has been completed, their 

 money is gone and they can’t get it back. 

 They may wonder:  will their gift still be a 

 good idea if their financial situation or 

 objectives change? They’d probably feel 

 much more comfortable if somehow they 

 could “undo” the gift later, if needed.

 For many years Spousal Lifetime Access 

 Trusts (SLATs) have effectively helped 

 donors address these and other wealth 

 transfer concerns. SLATs have been popular 

 because they allow happily married couples 

 to make gifts to their children and grand-

 children without totally losing total access 

 to the gifted assets. Because the non-donor 

 spouse is a trust beneficiary, he/she can 

 maintain access to the gifts that fund the 

 trust. With the trustee’s help, it may even 

be possible to “undo” the gift.

As the “S” in SLATs indicates, these trusts are used by 

married couples; they are seldom recommended for 

unmarried couples. However, this concept may be 

adapted for use by committed but unmarried part-

ners through a Partner’s Lifetime Access Trust (PLAT).
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to an important fear both the grantor and spouse 

have about permanently losing access to the 

gifted assets. SLATs address this fear by positioning 

the spouse as the trust’s first beneficiary with 

lifetime access rights. These rights give the spouse 

the ability to receive trust distributions and the 

opportunity to share them with the grantor.  

Distributions the Spouse Controls:  To avoid 

inclusion of the SLAT assets in the non-grantor 

spouse’s estate, it is important that the trust 

refrain from giving the non-grantor spouse too 

much control over trust distributions. However, 

the SLAT may provide that the non-grantor 

spouse is entitled to all of the trust’s income on 

an annual basis. Further, the spouse may be 

given the right to annually demand an additional 

sum not to exceed the greater of $5,000 or 5% 

of the trust’s assets (this is often called a 

“5 & 5 Power”).  

Distributions the Trustee Controls:  Regardless 

of whether the spouse has made any demands 

for funds, the SLAT generally provides that the 

Trustee may make discretionary distributions of 

income or principal to the non-grantor spouse. 

These discretionary distributions have the potential 

to be quite large. If the trustee is independent, 

the trust could give the trustee the discretion to 

distribute all the trust’s funds to the spouse, for 

any reason. If the trustee is not independent, 

or if the spouse is the trustee, distributions are 

limited by an “ascertainable standard” which 

means they must be for the spouse’s health, 

education, maintenance and/or support. 

Because these distributions are discretionary,

The SLAT Concept

A SLAT is an irrevocable trust designed to receive 

and manage gifts from one spouse. The gifted 

assets are usually retained in the trust for the life 

of the non-grantor spouse and after the non-

grantor spouse’s death, the remaining trust assets 

are distributed to children and/or grandchildren. 

The grantor names his/her spouse as one of the 

trust’s beneficiaries and it is drafted with special 

distribution provisions which effectively make 

the grantor’s spouse the trust’s “first” beneficiary. 

SLATs often contain several different provisions 

for distributing assets to the spouse during 

his/her lifetime. These provisions give the spouse 

some control over the future use and enjoyment 

of those assets.

SLATs have become popular wealth transfer tools 

because of their potential ability to accomplish at 

least three important objectives:

 1.  Remove the gifted assets from the grantor   

 spouse’s estate along with any future growth in 

 the value of those assets.

 2.  Maintain the beneficiary spouse’s financial 

 security by permitting limited distributions of 

 the gifted assets. 

 3.  Create an opportunity for the grantor to 

 re-acquire gifted assets if a need arises (although  

 such reacquisition depends on the independent 

 actions of both the trustee and the spouse).

SLATs can offer a type of “safety net” which 

provides unique flexibility to intra-family gifts. 

This flexibility increases the likelihood that gifts 

will be made because it offers a potential solution 
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SLATs and Life Insurance

Irrevocable Life Insurance Trusts (ILITs) often have 

SLAT provisions for the benefit of the grantor’s 

spouse. An ILIT offers the potential to leverage 

the grantor’s gifts of premium dollars into policy 

death benefits which are generally received 

income tax free under IRC Section 101, and federal 

estate tax free. If the spouse is positioned as the 

“first” beneficiary of the ILIT and the grantor dies 

first, the policy death benefits may strengthen the 

spouse’s financial position. Should the grantor’s 

objectives, financial position, or the tax laws 

change, the grantor could possibly recover some 

of the funds given for premium dollars through 

distributions of cash value or distribution of the 

policy to the non-grantor spouse. SLAT provisions 

have the potential to add significant flexibility to a 

standard ILIT.   

the trustee has the ability to make them but is 

not required to do so.  

While both sets of distribution provisions are 

important, discretionary distributions from the 

trustee aren’t limited to trust income or by the 

5 & 5 Power. Consequently, distributions the 

trustee controls usually have the potential to 

distribute more trust assets to the spouse. Since 

trustee discretion can be very important, SLATs 

sometimes include terms to guide trustees in 

their use of discretion. For example, the trust 

could instruct the trustee to be liberal in using 

discretion or to make distribution decisions 

without regard to the spouse’s other assets or 

income. The trust could also have provisions that 

suspend or eliminate distributions to the spouse 

upon the happening of specified events, such as 

a separation or divorce.

Recovering Gifts

SLATs don’t contain any provisions that allow 

grantors to recover gifts they’ve a made to the 

trust. Grantors can only recover their gifts 

indirectly. Once a spouse receives a trust 

distribution, he/she could elect to share it with 

the grantor, either by gifts or by permitting the 

grantor to share in the use of distributed assets. 

Gifts between spouses who are U.S. citizens 

are gift tax free under the unlimited gift tax marital 

deduction (IRC Section 2523). Thus, with the 

cooperation of his/her spouse, the grantor has 

the potential to “recover” gifts made to the trust. 

This potential disappears if the spouse dies, the 

marriage ends or the spouse refuses to re-gift or 

share access to distributed assets with the grantor.

What’s So Special About a Spouse?  

In many ways spouses are special. Love and 

companionship are fundamental human needs. 

But from the standpoint of the benefits delivered 

by a SLAT, which trust benefits depend on having 

a spouse as the “first” beneficiary? If a committed 

partner rather than a spouse is the first beneficiary, 
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what benefits would be lost? To answer these 

questions, let’s examine the two general categories 

of distributions to the first beneficiary. 

First, let’s consider SLAT distributions which 
the spouse controls:  distributions of annual 

income and distributions which do not exceed 

the greater of $5,000 or 5% of the trust assets. It is 

well-settled that the possession of these powers 

by a trust beneficiary will not cause inclusion of 

the trust in the beneficiary’s estate (IRC Sec 2041), 

nor will the beneficiary’s failure to exercise the 

5 and 5 Power be deemed a gift to other trust 

beneficiaries in any year (IRC Section 2514). This 

favorable tax treatment does not depend on 

being the grantor’s spouse, and is thus available 

to a trust beneficiary who is not married to the 

grantor.  

Second, let’s consider distributions the trustee 
controls:  discretionary distributions by an inde-

pendent trustee for any reason, or by an interested 

trustee under an ascertainable standard of health, 

education, maintenance or support. Because 

these are distributions which only the trustee has 

the power to make, this power is outside the control 

of the beneficiary and thus do not create any 

transfer tax consequences. Even if the beneficiary 

is the trustee, it is well-settled that the ability to 

receive discretionary trustee distributions under 

an ascertainable standard does not cause inclu-

sion of the trust’s assets in the beneficary’s estate. 

This is the case whether the beneficiary is the 

grantor’s spouse or not.

Under current tax laws, distributions to a SLAT’s 

first beneficiary should have the same tax results 

regardless of whether that beneficiary is the

grantor’s spouse, partner, another family member, 

or a complete stranger. Thus, in a SLAT with the 

distribution provisions we’ve outlined, spousal 

status doesn’t result in any new tax advantages 

or benefits. The grantor’s spouse and partner 

would receive the same tax treatment.  

There is one factor in which there is a potential 

tax advantage for having a spouse as the first 

beneficiary:  the unlimited ability to return trust 

distributions to the grantor. Current tax law gives 

spouses, who are U.S. citizens, an unlimited ability 

to make gifts back to the grantor spouse.1 The 

unlimited gift tax marital deduction of IRC Sec. 

2523 makes this possible. Partners, on the other 

hand, can only make tax-free gifts up to the 

amount of their unused lifetime gift tax exemptions 

(which has a ceiling of $5,250,000 in 2013). 

Because the lifetime gift tax exemption is now 

indexed for inflation, it is expected that will 

increase annually. In summary, a spouse can make 

unlimited gifts back to the grantor, while a partner 

can “only” give up to $5,250,000 (in 2013).  Is this an 

important difference? It could be in some cases, 

but probably not in very many.  

Introducing the PLAT

Other than the unavailability of the unlimited 

gift tax marital deduction, there appears to be 

no disadvantage to applying the SLAT concept 

to committed but unmarried couples. We call this 

adaptation the Partner’s Lifetime Access Trust — 

the PLAT. It should be a useful tool when one 

partner wants to transfer assets to children, 

grandchildren, nieces or nephews but also wants 
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If the partner dies before the insured grantor, 

the policy death benefits could increase what 

the family inherits at the grantor’s death. If the 

grantor spent significant funds on the partner 

while he/she was alive, the death benefit could 

fully or partially recover those funds so the 

family members receive approximately the same 

inheritance they would have received had the 

grantor not spent money on the partner. This 

may reduce friction between the grantor’s family 

and the grantor’s partner.  

Since the trustee may need to distribute funds 

to the beneficiary partner prior to the grantor’s 

death, the trustee should consider purchasing 

a policy designed to produce reasonable cash 

values. If the partner has a need for money while 

the grantor is still alive or if the grantor’s finan-

cial situation changes and he or she needs to 

recover gifts made to the trust, the trustee needs 

to be sure cash can be obtained from the policy2  

without materially jeopardizing its long-term 

performance. Depending on their design, term 

insurance policies and guaranteed death benefit 

universal life insurance policies may not produce 

much in the way of distributable cash values. 

Policies with the opportunity to build cash value 

 (like variable universal 

 life policies or indexed 

 universal life policies) 

 may make it easier 

 for the trustee to 

 accomplish the trust’s 

 goals.  

to provide additional financial security for 

a partner and retain the potential ability to 

indirectly recover trust funds if personal 

circumstances or objectives change.  

The PLAT is a wealth transfer strategy that could 

be useful for committed unmarried couples, 

both same sex and heterosexual. It can be used 

by one well-to-do partner who wants to solidify 

his/her partner’s lifetime financial security by 

delaying the passage of the trust assets to other 

family members. It could be very useful in 

situations where marriage is not available or in 

which the partners don’t wish to have a marriage 

relationship.   
 

PLATs and Life Insurance  

Life insurance insuring the grantor’s life in a 

PLAT may serve two purposes. First, the death 

benefit can improve or provide new security for 

the partner. If the partner survives the insured 

grantor, policy death benefits could increase the 

principal in the trust available for distribution to 

the partner. These death benefits could potentially 

secure the partner’s lifestyle for the balance of 

his/her life. The grantor’s assets outside the 

PLAT would then be freed up for immediate 

distribution to other 

family members. If funds 

remain in the PLAT at the 

partner’s subsequent 

death, they could be 

distributed to the family 

at that time.  
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Creating a PLAT

Here are the steps in creating a Partner’s Lifetime 

Access Trust:

 1.  Grantor creates the PLAT naming his or her 

 partner as the trust’s “first beneficiary” and 

 makes gifts to it (either annual exclusion gifts 

 or lifetime exemption gifts, or both).

 2.  The trustee uses some or all of the gifts to 

 purchase a life insurance policy on the grantor’s

 life and pay the annual premiums; the trust is 

 the policy owner and beneficiary.

 3.  Each year the partner may receive all trust 

 income and/or demand a distribution of the 

 greater of $5,000 or 5% of the trust’s assets.

 4.  Each year the trustee has the discretion to 

 distribute additional assets to the partner for 

 health, education, maintenance and support.

 5.  The partner may elect to gift or share any 

 distributions from the trust with the grantor.

 6.  At the grantor’s death the life insurance 

 death benefits are paid to the trust.

 7.  After the partner’s death, the trustee 

 makes distributions to the other beneficiaries 

 according to the trust’s directions.

Example

Chris Williams has been financially successful 

and wants to pass on some wealth to nieces and 

nephews by making a significant gift. Pat is Chris’ 

long-time partner and Chris wants to include 

Pat in this gift. After considering several different 

assets, Chris has decided to use life insurance 

because of its overall potential for transferring 

wealth and securing Pat’s future standard of 

living. The gift will be made through a trust using 

a $5,000,000 life insurance policy insuring Chris’ 

life. Chris will create an irrevocable life insurance 

trust (ILIT) to purchase and own the policy. While 

Chris is quite comfortable with this strategy today, 

there are several concerns:

 •  Once Chris signs the ILIT it becomes 

 irrevocable and can’t be changed. Will it be 

 flexible enough to meet Chris’ objectives 

 over time?

 •  Something could happen in the future 

 which will make it impossible for the trust to 

 accomplish what Chris wants. If the unexpected 

 does happen, is there a way to change the 

 strategy or get some or all of the money back?

 •  Chris expects to die first. Is there a way for 

 Pat to have access to the policy’s cash values 

 and death benefits if Chris dies first?

 •  Can the trust be this flexible without causing 

 the policy death benefits to be taxed in either 

 Chris’ or Pat’s estates?
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Conclusion

One of the disadvantages of making lifetime gifts 

is that once the gift is complete, the donor can’t 

undo it. However, donors with a loving, cooperative 

partner who make their gifts through a well-

drafted Partner’s Lifetime Access Trust (PLAT), 

can structure their gifts so their partner may be 

able to recover and return them. By positioning 

a partner as the PLAT’s first beneficiary, a donor 

may accomplish three important objectives: 

increase his/her partner’s financial security, retain 

the potential to recover those assets in the future 

should a need arise, and pass on assets to other 

family members. PLATs may help unmarried 

partners add more flexibility to their wealth 

transfer plans.

These materials are not intended to and cannot be used 
to avoid tax penalties and they were prepared to support 
the promotion or marketing of the matters addressed in 
this document. Each taxpayer should seek advice from an 
independent tax advisor.

This information is general in nature and not compre-
hensive, the applicable laws change frequently and the 
strategies suggested may not be suitable for everyone. 
You should seek advice from your tax and legal advisors 
regarding your individual situation.

_____________________
 1  Gifts to non-U.S. citizen spouses may be made tax free 

up to a special gift tax annual exclusion amount that is 

$143,000 in 2013.
2   Policy loans and partial withdrawals may vary by state, 

reduce available surrender values and death benefits 

or cause the policy to lapse. Generally, policy loans and 

partial withdrawals will not be income taxable if there is a 

withdrawal to the cost basis (usually premiums paid), 

followed by policy loans (but only if the policy qualifies as 

life insurance, is not a modified endowment contract and 

is not lapsed or surrendered). 27
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